N THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT .

THE HONOURABLE MR. JUSTICE P.N.RAVINDRAN
THURSDAY, THE 1ST SEPTEMBER 2011 7 10TH BHADRA 1933

WP{C).No. 13468 of 2011(G}

PETITIONER:

kYo AR L L

KERALA CO-CPERATIVE MILK MARKETING
FEDERATION LTD, MILMA BHAVAN,

PATTOM PALACE, THIRUVANANTHAPURAM - 695 004,
REPRESENTED BY ITS CHAIRMAN.

BY ADV. SRLK.ANAND.

RESPONDENTS:

1. STATE OF KERALA, REPRESENTED BY SECRETARY
TO GOVERNMENT, AGRICULTURE (DIARY) DEPARTMENT,
THIRUVANANTHAPURAM-68% 001.

2. REGISTRAR OF DIARY CO-OPERATIVES,
DIRECTORATE OF DAIRY DEVELOPMENT,
PATTOM, THIRUVANANTHAFURAM - 698 004.

*ADOITIONAL R.3. IMPLEADED:

3. MARTIN PAIVA, AGED 60 YEARS,
RESIDING AT PALLIPARAMBIL HOUSE,
HOUSE NO.48/358 B, VARAMMEL LANE,
KALOOR, ELAMAKKARA.P.O.,
ERNAKULAM DISTRICT, COCHIN, PiN-682 026.

*ADDITIONAL R.3. IS IMPLEADED AS PER ORDER DATED 01/09/2011
iN LA. NO. 8563/2011.

Rt & R2 BY.-ADVOCATE GENERAL SR, K.P. DANDAPAN!,
SR. GOVT. PLEADER SRI. MANILAL.
ADDL. R3 BY ADV. SRi. BASIL.A.G,

THIS WRIT PETITION (CiViL) HAVING BEEN FINALLY HEARD
ON 25/07/2011, ALONG WITH W.P.(C).NO.13483/2011 & 1676412011,
THE COURT ON 010972011, DELIVERED THE FOLLOWING:
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IN THX HIGH COURT OF KERALA AT ERNAKULAM
PRESENT :
THE HONOURABLE MR, JUSTICE P.N.RAVINDRAN
THURSDAY, THE 18T SEPTEMBER 21 / 10TH BHADRA 1933

WPC)LNo, 13483 of 2011}

PETITIONER(S):

1L PRIYADARSHINI NAGAR KsHERRULPADAKA
SAHAKARANA SANGHAM., P.1. 141(D) APCOS, PUTHENAMBALAM P.O.,
KADAMBANADU, PATHANAMIHIITA DISTRICT, PIN-S91882,
A SOCIETY REGISTERED UNDER THE KERALA CO-OPERATIVE
SOCIETIES ACT, 1969, REPRESENTED BY 1T% SECRETARY
IVERKALA DILEEP, AGE 34, S/O.KAMEER KHAN, AKSHAY NIVAS,
IVERX ALA NADUVIL, PUTHENAMBALAM PO,

. AIKKARANADU MILK PRODUCER'S CO-OPERATIVE
SOCIETY, E.195 (D) APCOS, PERINJOLE, KOLENCHERY,
PIN-682311, A SOCIETY REGISTERED UNDER THE KERALA
CO-OPERATIVE SOCIETIES ACT, 1969, REPRESENTED BY IT8 PRESIDENT
V.MGEORGE, AGED 45, S/OMATHAL VEDANKULANGARA,
MANGATTOOR, KOLENCHERY.P.O., PIN-682 311.
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AMLCTOMY, AGED 46, S/O.P.CHANDRANATHAN,
MAZHUVANCHERIL, YARANAM.P.O., FUTHENAGADY,
ALAPPUZHA DISTRICT, PIN-688 8585, MEMBER, VARANAM
PUTHENANGADY KSHEEROLPADAKA SAHAKARANA SANGHAM LTD,
NO.A 139(D) APCOS, VARANAM.P.O., aALAPPUZHEA DISTRICT,
PIN-GHS 555, .

4. K.P.MANIL AGED 37, SO.PARUKKAN,
KOTTAMPARAMBU HOUSE, CHENNANGADU.P.O., PIN-6TIST3,
MEMBER, PARUTHIPULLY KSHEEROLPADAKA SAHAKARANA
SANGHAM LTD.. NO.P 142 () APCON, PARUTHIPULLY PO,
PALAKKAD, PIN-6TE 573,

K SANIL KUMAR, AGED 44, ¥O.N.UNNIKRISHNAN
EALYANI MIVAS, MANALOOR, KANNADLP.Q,, PALAXKAD,
PIN-618 W1, MEMBER., KAZHUCHAPARAMBU KSHEEROLPADAKA
SAHAKARANA SANGHAM LTD. F 188 () APCOS,
KANNADLP.O,, PALAKRAL, PIN-6™8 1.

BY ADV.SRLP.VISWANATHAN
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WP(C).No. 13483 of 2011(1)

RESPONDENT(S)

1. KERALA CO-OPERATIVE MILK MARKETING
FEDERATION LTD., MILMA BHAVAN, PATTOM PALACK,
THIRUVANANTHAPURAM-658 004, REPRESENTED BY IT'S
CHAIRMAN.

2. STATE OF KERALA,
REPRESENTED BY SECRETARY TO GOVERNMENT,
AGRICULTURE (DAIRY) DEPARTMENTY,
THIRUVARANTHAPYURAM-S95 (L.

3. REGISTRAR OF DAIRY CO-OPERATIVES,
DIRECTORATE OF DAIRY DEVELOPMENT,
PATTOM, THIRUVANANTHAPURAM-6UK v,

R1BY ADY. SRL BB, KBISHRNAN, 3ENIOR
R2 & RIBY ADVOUCTE GENERAL 3RIL K.P. DANDAPAN]

THIS WRIT PETITION {CIVILy HAVING BEEN FINALLY HEARD
ON 253072011, ALONGWITH WPC NO. 13468 OF 2011 & WPC NO. 16764 OF 2011,
THE COURT ON 040972011 DELIVERED THE FOLLOWING:
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IN THE HiGH COURT OF KERALA AT ERNAKULAM
PRESENT :
THE HONCURABLE NMR. JUSTICE P.N.RAVINDRAN
THURSOAT, THE 18T SEPTEMBER 2011 1 407TH BHADRA 1933

WR(E)N0, 16764 of 201U}

PETITIONER{S)

THOMAS K.F., 3:0.FRANCIS KU,
KUNNATHUKUZHIYIL HOUSE
KANIMANA F.0., MANANTHAVADY, WYANAD DISTRICT.

BY ADV. SRIJ.SASINDRAN,
SRI.ARUN CHANDRAN.

RESPONDENT{S):

1. KERALA CO-OPERATIVE WHLK MARKETING
FEDERATION LTD, MILMA BHAVAN PATTOM PALACE
THIRUVANANTHAPURAM- 6395 004,

2. GIRECTOR OF DAIRY CEVELOPHMENT DEPARTMENT,
DIRECTORATE OF DAIRY DEVELOPMENT
PATTOM, THIKUVANANTHAPURAN- 698 004.

3. STATE OF KERALA
REPRESENTED BY SECRETARY TO GOVERNMENT
AGRICULTURE (DAIRY) DEPARTMENT
SECRETARIAT, THIRUVANANTHAPURAM- 635 001.

RZ & R3 BY ADVOCATE GENERAL SRi.K.P. DARDAPANL
SR. GOVT. PLEADER MR.MANILAL.
R1BY SRLB.S. KRISHNAN, SENIOR ADVOCATE,
ADV. SRLK. ANAND.

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD
ON 2510712014, ALONG WITH WP{C) NO.13468 OF 2011 AND
WP (C) NO. 13483 OF 2011, THE COURY ON 011087201
DELIVERED THE FOLLOWING:



P.N.RAVINDRAN, ).
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W.P,.(C).Nos.13468, 13483
and 16764 of 2011
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Dated this the 1* day of September, 2011
JUDGMENT

The competence of the State Government and the Registrar
of Dairy Co-operatives to interfere with the decision taken by the
Kerala Co-operative Milk Marketing Federation Limited, to increase
the selling price of milk' by Rs.5/- per litre, with effect from
11.5.20‘i1, is the issue ralse_d fal t‘he‘se writ petitions. They Awere
therefore heard together and are be—ing dlsposedu of by this
common judgment. W.P.(C)N0.13468 of 2011 Is t'reated as the
main case and unless otherwise mentioned, the documents ,
referred to aré those produced therein. |

2, The “Kerala Co-operative Milk Marketing Federation
Limited”, otherwise known as "Miima”, Is the petitioner in W.P(C)
N0.13468 of 2011. It was registered as a co-operative society
under the Kerala Co-operative Socleties Act, 1969 (hereinafter
referred to as the Act for short) on 21.2:1980. It is the apex

soclety of the three Regional Co-operative Milk Producers' Unions

in the State of Kerala, which in turn have as their members,
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W.P(C).No.13468 of 2011
and connected cases

Priméry Dairy Co-operative Societies. The three Regiona‘lv» Co-
operative Milk Producers' Unions in the State of Kerala are (1) The
Thiruvananthapuram Regional Co-operative Milk Producers' Union
Ltd., (2) The Ernakulam Reglonal Co-operative Milk Producers'
Union Ltd., and (3) The Malabar Regional Co-operative Milk
Producers' Union Ltd. About 2800 Primary Dairy Co-operative
Societies, which have approximately 8,00,000 dairy farmers as
their members are affiliated to the three Regional Co-operative
Milk Producers' Unions. Petitioners 1 and 2 in W.P.(C) No0.13483
of 2011 are two of such P_rim-ary Dairy Co-operative Societies
registered under the Act and the other petitioners therein are
dairy farmers who are members of the said societies. The
petitioner in W.P.(C) No.16764 of 2011 is a dairy farmer and a
member of yet another Primary Dairy Co-operative Society.

3. The ‘administration, management and control of the
Kerala Co-operative Milk Marketing Federation Limited (hereinafter
referred to as the Federation for short) is vested in its Board of
Directors constituted as per its bye-laws. The fundamental
objects of the Federation are to carry out activities for promoting

the production, procurement, processing and marketing of milk
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and milk products for the economic development of the farming
community; development and expansion of such other allied
| activities as may be conducive for the promotion of the dairy
industry; improvement and protection of milch animals and the
economic betterment of those engaged in milk production. The
Federation was formed pursuant to a tripartite agreement entered
into'—rbetween the Government of Kerala, the National D'airy
Development Board and the Indian Daify Corporation on
27.4.1979, In implementation of a- programme for dairy
developmeht known as Operation Flood Il and it was régistered on
21.2.1980. The Board of Directors of the Federation consisfs of

the following members:- ;

1. Chairman of the affiliated Unlons enrolled as
ordinary members,

2. Registrar of Dairy Co-operatives,

3. The Secretary to Government, -Animal
Husbandry and Dalry, Government of Kerala.

4, Representative from the Finance Department, -
Government of Kerala.

5. Two elected Directors to be nominated by
each affillated Union. However there shall be
no Director nominated by from the District
which is represented by the Chairman of the
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Union where the Union has only a Nominated
Board the nominee of the Regional Milk
Unions shall be Presidents of the Anand
Pattern Societies on the Board of the Unions.

6. One Nominee of National Dairy Development
Board.

7. The Managing Director of the Federation.

4. In the year 2009, the Federation noticed that there was
a drastic reduction in the procurement of milk by the affiliatéd
Regional Co-operative Milk Producer'slumons in the State due to
dairy farmers giving up dairy farming mainly for the reason that il
is uneconomic. The Board of airectors of the Federation that met
on 16.,11.2009 therefore decided to have a detailed study
conducted on the cost of production of milk in the State of Kerala
and constitutemd a‘ committee headed by Dr.N.R.Unnithan, formér
Managing Director of the Kera-la Live Stock Development Board for

the purpose. The objectives of the study were:-

"1. To study the current cost of production of milk
across various production systems (large herd
vs. small herd) in the state and compare with
the cost of production in October 2008. In
doing so, the study should consider and take
into account all cost factors and the possible

regionar and seasonal variations.
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2. The study should assess the current price of
feed ingredients used for the manufacture of
compounded cattle feed by Milma and other
public undertakings in the state and compare
with the price situation prior to the last
revision of price of cattle feed and milk
(Oct.2008).

3. To study the revised (recent revision) price
spread (procurement vs. selling price) of milk
having 3.5% fat & 8.5% SNF (cow milk) in
various states in the country and compare
with the pre-revised rate.

4, To sué.gest the minimum procurement price
for cow's milk (3.5% Fat 8.5°{oASNF) to be.
paid to farmers.

5. To estimate the variation on cost of

- . ~ production of milk during the lean and flush
seasons in Kerala:

6. To estimate the price realization and cost of
production of milk against food price/general
cost escalation during the period of Oct. 2008
and till the completion of the study.

7. To suggest a system to fix minimum
procurement price of milk to be paid to the

farmers in future.”
The said committee submitted its report to the Managing Director

of the Federation along with Ext.P15 letter dated 12.2.2011. A



W.P(C).N0.13468 of 2011
and connected cases
-0:-

copy thereof i« produced as Ext.P3 in W.P.(C)N0.13468 of 2011.
The Board of Directors of the Federation that met on 14.2.2011
approved the said report and forwarded it to the Government
along with letter No.14/MMG dated 16.2.2011 with a request to
take an appropriate decision on the findings in. the report. The
Government sent a letter dated 12.4;201] in reply, stating that
the Govem-ment have not appointed any committee other the
committee headed by Sri.P.K.Mohanti;"Additional Chief Secretary,
Animal Husbandry and Dairy Development Department, of which
Sri.R.Heli was a mémber and therefore, the study report
submitted by the Federation cannot be considered as an official
one. The Programming Committee of the Federation that met on
25.4.2011 considered the report submitted bylthe committee
headed by Dr.N.R.Unnithan in detail and recommended increase
in the procurement and selling price of milk. The said
recommendation, along with the report of the committee headed
by Dr.N.R.Unnithan, was placed before the Board of Directors of
the Federation that met on 26.4.2011. The Board of Directors,
after considering the various aspects at length, resolved to

increasc the selling price of milk Ly 1Rs5.5/- per litre with effect
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from 11.5.2011 and to apportion and appropriate the increased
price in the manner stated therein. The Director of Dairy
Development who is the Registrar of Dairy Co-operatives
dissented to it on the ground that the selling price of milk cannot
be increased without the approval of the Governmént. The
reso'uti_on adopted by the Board of Directors of the Federation_oh
26.4.2011 with the dissent of the Registrar of Dairy Co-operatives

is extracted below:-

"Resl.No. 1990.
"Resolved to increase the selling price of milk by
Rs.5.00 per litre w.e.f. 11.05.2011 and to divide the

increased price as below,
Increase to farmers : Rs.4.20 per litre -
_Increase in margin to society : Rs.0.20 per litre

Increase in commission to Agents : Rs.0.20 per litre

Increase in margin to Union : Rs.0.20 per litre
Fund for escalation in Petroleum

Products and other cost . Rs.0.20 per litre
Total . Rs.5.00 per litre”

"Also resolved that the revision in both procurement
and selling price will be implemented w.e.f, 11.5.2011
AM onwards.”

"Also resolved to seek the concurrence of the Election

Commission for implementing the resolution”.

5. The Managing Director of the Federation forwarded a
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copy of the said resolution along with letter No.14/MMG/1872

dated 2.5.2011 to the Government. The said lelter reads as

follows:-

"No.14/MMG/1872 Dated 2" May, 2011

Principal Secretary,
Agriculture (Dairy) Dept.,
Govt. of Kerala,
Trivandrum.

Sir,

Sub: Decision of the 242" Meeting of Board of
Directors held on 26.04.2011 on revision in
the price of milk. '

Ref:  1.KCMMF Letter No.14/MMG dated 16.02.2011
2.Govt. Jetter N0.5801/D2/2011/AD dtd.
12.04.2011, Agriculture (Dairy) Dept.

Kind attention is invited to the letter cited (1) above
wherein a copy of the Report on Cost of Production of
-Milk, which was approved by the Board of 'Dire'ctors of
KCMMF Ltd. along with an abstract of the Minutes of
the 240" meeting of the Board of Directors held on
14.02.2011 at Trivandrum was forwarded to the
Govt. of Kerala requesting the Government to take
appropriate decision on the findings of the study
report. In response to the letter Govt. vide letter
cited (2) above informed that the Govt. did not
appoint any other committee than Heli committee
and Mohanti committee for the purpose and so the

study report cannot be considered as an official one.
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A meeting of the Board of Directors of KCMMF Ltd.
was held on 26.04.2011. After detailed deliberations,
the Board passed the following resolution.
Resl.No.:1990:

"Resolved to increase the selling price of milk by Rs.5.00
per litre w.e.f. 11.05.2011 and to divide the increased

price.as below.

Increase to farmers | : Rs.4.20 per litre
]ncrea!se in margin to society ! Rs.0.20 per litre
Increase in commission to Agents : Rs.0.20 per litre
Increase in margin to Union v . Rs.0.20 per litre
Increase for escalation in petroleum -

Products and other cost . Rs.0.20 per litre
Total : : Rs.5.00 per litre” -

"Also resolved that the revision in both procurement and

selling price will be implemented w.e.f. 11.5.2011 AM

onwards.”
"Also resolved to seek the concurrence of the Election
Commission for implementing the resolution”. - —
A copy of the Resl.N0.1990 passed by the 242"
meeting of the Board of Directors of KCMMF Ltd. in its
meeting held on 26.04.11 is enclosed.
In view of the Model Code of Conduct, a
cémmunlcation has been sent 7to the Election
Commission to seek its concurrence. _
This is submitted to the Govt. for the kind information.

Yours faithfully,

Sdy-
Managing Director”
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6. Upon receipt of the said letter, the Government sent a~‘."
letter dated 9.5.2011 to the Managing Director of the Federation
with copy to the Director of Dairy Development, stating that the
Government regrets its inability to consider the proposal for
increasi}ng the selling price of mlilk ahd another letter dated
9.5.2011 stating that the prop.o-sat to hike the selling price of milk
by Rs.5/- per litre as per resolution No,1990 adopted in the 242"
meeting of the Board of Directolr_s of the Federation is declined in
exercise of poWer conferred in the Government under se“ction’ 101
of the Kerala Co-operative Societies Act. The said letters are
produced as Ext.P6 in W.P.(C)N0.13468 of 2011. The Director of
Dairy Development in turn .;,ent Ext.P5 notice dated 9.5.2011 to
the Managing Director of the-Federation directing him to cancel
the decision taken by the Federation to increase the selling price
of milk. Exts.P5 and P6 are under challenge In these writ
petitions. It is contended that_the Director of Dairy Development
or the Government do not have the jurisdiction or authority to
interfere with the decision taken by the Federation to Increase the
selling price of milk, that the decision to increase the selling price

of milk by Rs.5/- per litre was arrived at after considering various
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aspects including the report submitted by the committee headed
by Dr.N.R.Unnithan, that the Government themselves had
conducted a study which led to Ext.P7 report being submitted by
the committee headed by Sri.P.K.Mohanti, Additional Chief

Secretary, Animal Husbandry and Dairy Development Department,

that even going by the said report, the cost of production of milk

in June 2010 was Rs.20.06 per litre, that presently dairy farmers
are being pald. only Rs.18.40 per litre, yvhich is much lower than
the cost Vof production, as the procurement price, that the cost of
production has gohé up after Ext.p7 report was submitted in June
2010 and that the Government did not take note of the fact that
dairy farmers do not .even get back the actual cost of production
of m—ilk, It is also contended that the Federation is empowered to
determine the pfocurement and selling price of milk, that the
approval of the Government or the Registrar of Dairy Co-
operatives Is not required to fix the procurement price or the
selling _price of milk, that the High Range Dairy Co-operative
Soclety, Chengulam, a Primary Dairy Co-operative Society
registered under the Act, is selling milk at Rs.30/- per litre, that

other similar socletles are also selling milk at higher prices and
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that the Registrar of Dairy Co-operatives or the Government have
not interfered with the decision taken by the said societies to
increase the selling price of milk. The petitioners in the connected
writ petitions have raised identical contentions.

/. The State of Kerala has filed‘ a counter affidavit resisting
the writ petitions. It is contended that the fixation or increase in
the selling price of milk is a matter of great public importance and
requires a decision of the Government, that the power to fix the
selling price of. the milk is not covered by Ext.P1 agreement
between the State of Kerala, the National Dair-y D‘evelopment
Board and the Indian Dairy Cérporation and therefore, without the
permission of the Government, the selling price of milk cannot be
increased. It is also contended that even on the terms of the bye-
laws of the Federation, the Board of D'irectors can only
recommend an increase in the selling price of milk, that the price
of milk can be increased only with the concurrence/approval of the
Government and that the Registrar of Dalry Co-operatives is
empowered under the provisions of the Act and the Kerala Co-
operative Societies Rules, 1969 (hereinafter referred to as the

Rules for short) to interfere with the decision taken by the
P : o
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Federation to increase the selling price of milk.

8. 1 heard Sri.K.Anand, learned counsel appearing for the
Federation, Sri.P,Viswanathan and Sri.M.Sasindran, learned
counsel appearing for the petitioners in the connected writ
petitions, Sri.C.S.Manilal, learned- Senior Government Pleader
appearing for the State of Keralé and Sri.Basil A.G., learned
counsel appearing for the additional third respondent in W.P..(C)
No.13468 of 2011. The learned counsel appearing for the
petitioners contended that under the provisions of Ext.P1
agreerﬁgnt and the-bye-laws of the Federation, the power to fix
the procurement price/selling price of milk is vested in the
Federation and that the prior approval or concurrence of the
Government Is not required for Increasing the procurement
price/selling price of milk. The learned counsel for the petitioners
contended that the Federation has the full freedom to act in
accordance with sbund economic and financial practices to fix the
price for Its products and the price to be pald for the milk collected
from the members of Primary Dairy Co-operative Societies, that
the Government had agreed not to take any action to restrict

such power of the co-operative institutions, that the bye-laws of
-
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the Federation empower the Board of Directors to fix the
procurement price/selling price of milk and that the provisions of
the Act or the Rules cannot, therefore, be invoked to interfere
with the decision taken by the Federation to increase the
procurement price/selling price of milk. Per cqntra, Sri.C.S.Manilal,
learned Senipr Government Pleader appearing fo_r the State of
Kerala and Sri.Basil.A.G, learned counsel appevafing for the

intervenor, contended that in exercise of the power conferred

under sections 9, 66(5) and 66-A of the Act and rule 176 of the .

Rules, the Government and the Registrar of Daify Lo-operatives
can control the working of the Federation which is a co-operative
society, for the economic and social betterment of its members.
and the public and therefore the directions_ issued by the
Government and the Registrar of Dairy Co-operatives are perféctly
in order. Alternatively, the learned Government Pleader
contended that even if such power cannot be traced to the Act and
the Rules, as the Government have the legislative competence to
enact a law relating to Price Control under Entry 34 of List 111 of

the VII Schedule to the Constitution of India, it can Issue

executive instructions under. Article 162 of the Constitution of
/-
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India regulating the selling price of milk. Lastly the learned
Government Pleader contended that the validity of Ext.pPi
agreement has expired and in any event, the power to fix the
selling price of milk is not covered by the said agreement and that
the State, which has furnished a guarantee to the Indian Dairy
Corporation "fo‘r the sum of Rs.18 Crores advanced by it to the
Federation pursuant to the agreement dated 12.8.1981, is entitled
to step in and interfere with the-~-funetlén~ing~of the Fedération.

9. I'have considered the submissions made at the Bar by
the learned counsel appearingfon elther side. The short question
that arises for consideration In these writ petitions is whether the
Federation requires the pror approval of\the Government to
increase the p"roc'urement‘priée/semng price of milk. As stated
earlier, the Federation was- formed In implementation of 3
programme for dairy development, known as Operation Flood 1]
pursuant to Ext.P1 Government order by which the terms of the
agreement that was later _entered into  between the State
Government, the National Dairy Development Board and the

Indian Dairy Corporation were approved. In that agreement it is

inter alia stipulated that the State undertakes "not to take any

e
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action to restrict the power of the co-operative institutions

to_act in_accordance with sound economic .and _ financial

for milk collected from their members and the charges to

-~ be paid by their members for services rendered to them by

the co-ope'ra'tive institutions in respect of their selling price
policies”. The State Government had thus agreed tﬁat it will not
take any actfon to restrict the power of the co-operative
- institutions to act in accordance with sound economic and financial
practic;s to fix the price for their products and the price paid for
milk collected from their members.

- 10. Paragraph 27 of Ext.P2, the bye-laws of the Federation,
empowers the Board of Directors to take éH such proceedings and
do allhsuch acts and things, as may be necessary or proper, for
the due management of the Federation and for carrying out the
objects for which the Federation is established and for securing
and fux:thering its interest, subject to the provisions of the Act, or
such Act as shall take its place and to any rules which can be
passed by the State Government in pursuance of the said Act.

The Board is aiso empowered to decide the pricing structure for

~ .
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the dairy and allied products supplied by the members and the
rate of commission to be paid to the Primary Dairy Co-operative
Societies/Regional Co-operative Milk Producers' Unions on
procurement of milk and other commodities. As per bye-law 33,
the Programming Committee of the Federation has the authority
to recommend the price of raw materials and/or finished products
and to recommend the terms and conditions for procurement,
chilling, processing, and marketing of dairy and allied products.
The Federation had, taking note of the drastic reduction in the
procurement of m‘ilk by the Reglonal Co,—-opé-r-ativ—e Milk Producers'
Unions due to dalry farmers giving up dalry farming, caused a
study fo be conducted by a committee headed by
Dr.N.R.Unnithan. The sald committee has in Ext.P3 report stated

as follows:-

1. The Kerala Co-operative Milk
Marketing Federation (Milma) commissioned a
study on "Cost of Production of Milk in
Kerala” with specified objectives. The study
was carried out by a multidisciplinary team of
professionals from the domains of Livestock
Production, Economics and Cost Accounting.

The primary data on cost of production of milk

P
/
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has been qathered from 1536 households in -

nine districts of the state through a well
designed and executed household survey (HHS)
in two stages covering the rainy (Flush) and the

summer (Lean) periods of milk production in

the state. The study team traveled extensively -

throughout the study area, i.e., districts of

“Kannur,  Palakkad, Wayanad,  Ernakulam,

tdukki,  Kottayam, Alappuzha, Kollam and
Trivandrum - emee(/’ng farmers, development
functionaries, milk co-operative officials and a
host of other people from Dairy Development
and allied fields and gathered information
through personé//zed interviews, in depth
discussions, meetings, direct observations and

pre-designed questionnaire. This report is

based on the findings and outcome of the study

- . results of household survey and the
information gathered directly by the study
team. The costs factored in are feeding,
labour, breeding and heaith care, cost of dry
animal rmaintenance, interest on investment
(cost of cows) and the depreciation of cows.

2, The average gross cost of
production of milk across the two seasons,
rainy (flush) and summer (lean), in the
state Is Rs.26.75. The corresponding net
cost of production is Rs.26.27. Armong the

s
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three Milk Unions, MRCMPU recorded the
highest gross (Rs.28.49) and net (Rs.27.75)
costs of production per litre of milk, ERCMPU
recorded the lowest gross and net costs of
production, Rs.25.01 and Rs.24.48 respectively.
The TRCMPU falls in between the highest and
the Jowest, the gross cost of production being
Rs.26.88 and the net Rs.26.64 per litre of milk.
) The actual cost of production is far in
excess of the procurement price
(Rs.18.63) fixed for cow milk (Fat 3.5%
and SNF 8.5%) In the state now.”

The committee has in paragraph 3.7 of Ext.P3 report stated that
while in the year 2008, the net cost of production of milk was
Rs.21.95 per litre, it had gone up to Rs.26,27 during the year

2009-10. The committee had also compareé the selling price of

milk in various other States and milk unions and had stated as

| follows regarding the existing procurement price and revision of

the procurement price:-

“6.3. Procurement Price - Future Revislon,
In the past, Kerala had the highest procurement and
consumer price in the country (Impetus Management
Services 1999). Today the situation has changed. The
analysis of milk prices prevalling [n other states
(Chapter 4) bwmgw_ﬂ

e
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milk In Kerala is one of the lowest despite the fact
the cost of productior: 2f milk Is one of the highest
in the country. Frequent price revision of milk in Kerala

is a corollary to the rapid increase in cost of production.
It is paradoxical that although price revisions were
effected as a response to the producer demands, no one
attempted to assess the factual cost of production. The
_current initiative to study the cost of production of milk
an-d link with the procurement price is the correct decision
in right direction, but belated 1s our opinion. Had  such o
decision been taken and truthfully implemented a decade
ago, the State might not have exper/ez%ced the down Ffall
in milk " producticn” being witnessed now. Il is the
legitimate~right of a producer that he or she gets a
remunerative price for his/her produces. At least he has
all the right in the world to try to market his produce in
an open market situation at a bargain price so that he
could at least recover the costs and the value of his
/al_Jour input. = In the instant case, the Dairy farmers in
Kerala unfortunately were denied both - their legitimate
right to fix the price and adopt appropriate marketing
strategies - to realize the price. The net result is that
the milk producer, who belongs to the poorest of
the poor in the community, is forced to sell his/her
produce suffering a loss of around eight rupees per
liter of milk compared to the actual cost he/she
incurs. This has happened and continues to happen
because Milma, the apex body of producers failed to do

/l
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this for them under the compulsions from the
Government. The interval between the successive
revisions and the magnitude is often decided by the
Government, an anomaly to the very concept of co-
operative movement in the country. Our considered
opinion is that unless this situation is reversed as fast as
one can, we will reach a point of no return )’n dairy
production, which will be catastrophic to the economy of
the state, thousands of milk producers, lakhs of
consumers, the most successful co-operative movemen!
in the state, human nutrition and above all to the very
food security of the state. It is very easy to encourage
E the downfall as is lwifnessed now, but later, it might need
~ a quarter to a half century, if the state has to reverse the
downfall. It is high time that Milma and the Government
join their hands together to-develop a pricing policy for
milk in the state so that the producer gets a remunerative
price and the consumer gets it at an affordable price
which In turn will arrest the downward trend and
ultimately save this sector. In view of this our considered
opinion is as follows.,
"1, The Milma, a co-operative body of resource
poor milk producers in the state with
democratically elected representatives,
should have full autonomy in deciding the
procurement and consumer price as
originally agreed with the NDDB while the

co-operative structure was formed in the
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state.

2. The Milma should introduce a system to
evaluate the cost of production of milk on a
triennial basis. The evaluation should be
fair and free and done by an independent
body or institution devoid of any political or
bureaucratic intervention. The cost should

. strictly be assessed through a scientifically
designed and executed study taking into
consideration all cost factors a;vd ground
realities that exist at household level. The
current study underlines the importance of
repeated measurements to ensure the
accuracy of milk produced-over-a period of
lactation and the inputs used and to
understand the prices.

3. The procurement price shall be revised
every year. The farmers demand increase
in procurement price mainly du’e‘to four
reasons - the increase in feed costs,
wages, general cost of living and the
interest rates. These four factor can be
linked through a weighted index which
could be used as a basis for future price
revisions. The values for index should be
derived from a basket of selected
components - the movements in the prices

of concentrates (supplied by the Govt. feed
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plant), the declared agricultural wages, the
CPI published by the Bureau of Economics
and Statistics and the lending rates by the
nationalized banks (the Index can be
constructed and submitted in due course if
the recommendation s accep(ed by

Milma).”

In paragraph 8 of Ext.P3 report it is stated that the high cost of
production and the non-remunerative price have had a telling
influence on milk production in the State, that the number of
cattle holdings and milk production have declined sharply and that
ﬁoﬁcurrent with the decline in milk production, the Internal
procurement of milk by theuFederation has also declined while the
demand for milk has steadily increased thereby resulting in an
unprecedented demand-supply imbalance.

11. It Is not ih dispute that the Government themselves
had constituted a committee as per G.O(MS)No0.118/2010/Agrl.
dated 5.5.2010 to conduct a study regarding the cost of
production of milk in the State of Kerala. Ext.P7 Is the report
submitted by the said committee. The said committee had, af‘ter
a detalled study, come to the conclusion that tﬁe cost of

production of milk per litre is Rs.20.06 and that to reimburse the

/
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actual cost of production, the dairy farmer should be;g‘i(féh‘ an
increase of Rs.,4.34 per litre. The committee had also
recomménded that the dairy farmer should get a margin of profit
as well. In that report the committee recommended that the sale
price'of milk can be increased to Rs.25/- per H.tre, It is not in
dispute that 'pursuant to the said report, the selling price of milk
was raised in the year 2010 to the present level, namely Rs.22/-
per litre for Double Toned Milk and Rs.23/- per litre for
Pasteurized Toned -Milk. It is common case for the parties that
even after chh increase, the dairy farmer now gets only Rs.18.40
per litre of milk. When compared with the cost of production
mentioned in Ext.P7 report, which in the year 2010 was Rs.20.06,
the dairy farmer is admittedly getting a price which is far below
the cost of production. Even after the proposed increase, the
dairy farmer will get only Rs.18.40 + Rs.4.20 = Rs.22.60 per litre
as the procurement price. It is in the background of &hese
admitted facts that the question whether the impugned action of
the State is sustainable, has to be considered.

Rule 180 of the Kerala Co-operative Societies Rules

12

N

stipulates that no societ& shall do any act which is not expressly

/e
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provided for by the bye-laws of such society without the previous
express sanction of the Registrar. As held by this Court in
Janardhanan v. Joint Registrar, 1990 (1) KLT 530, rule 180
appliés only in cases where a society may have to act in a
pérticu‘tar matter and the bye-laws are silent on that aspect. It
was also hé’ldl that as rule 180 traverses regions not covered by
the bye-laws, it cannot be relied on to legitimise illegalities
committed in violation of the bye-laws. The-byie-laws of the
Federation empower the Board of Directors to decide on the
procurement price to be paid for dairy and aTUed products supplied
by the members of Dairy Co-operative Societles. The bye-law
empowering the Board of Directors of the Federation to decide on
the procurement price to be pald for dairy products supplied by
the member societles does not stipulate thét the previous sanction
of the Registrar of Dairy Co-operatives is required before the
procurement price is fixed. The prior sanction of the Registrar of
Dairy Co-operatives was therefore not re;:;ulred to be obtained
before increasing the procurement price/selling price of milk. The
respondents have no case that the bye-laws empowering the

Board of Directors of the Federation to decide on the price
"y
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structure violate any provision of the Act or the Rules. In other
words, the bye-law empowering the Board of Directors to fix the
procurement price/selling price of milk and other dairy products
does not offend any provision of the Act or the Rules. It is in
exercise of the power confetrgd by the bye-laws that the Board of
Directors of the Federation that met on 26.4.2011 resolved having
regard to the cost of production of ~ milk, to increase the selling
price of milk by Rs.5/- per litre with effect from 11.5.2011. The
decision taken was not that the price revision be implemented
after obtaining the approval of t‘he Government. But, having
regard to the fact that elections to the Kerala Legislative Assembly
had already " been notified and held, the Board of Directors of the
Federation decided to seek the concurrence of the Election
Commission. In the letter dated 2.5.2011 sent by the Federation
to the Governmenf, the approval of the Government for increasing
the selling price of the milk was not sought. In other words, the
decision taken by the Board of Directors of the Federation to
increase the selling price of milk with effect from 11.5.2011 was
nct subject to the Government giving concurrence. The

Government however, took the stand that the approval of the
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Government is required and was sought and declined "'»tihe‘
approval. Consequently, the Registrar of Dairy Co-operatives
issued an order directing the Federation to cancel the resolution
increasing the selling price of the milk. These directions are
sought to be sustained relying on the proviso to section 9, and
sections 66(5)"a'nd 66A of the Act and rule 176 of the Rules.

13 1 shall first refer to rule 176 of the Rules. Rule 176
stipula.tesﬁthat notwithstanding anything contained in the bye-laws
. of a registered seciety, it shall be competent for the Registrar to
rgscind any resolution of any me’et-ingﬁ of any society or the
committee of any society, if it appears to him that such reso!ution
is ultra vires the objects of the soclety, or Is agalnst the provisions
of the Act, Rules, Bye-laws or of any direction or instructions
—issued by the Department, or calculated to disturb the peaceful |
and orderly working of the soclety or is contrary to the better
interest of the soclety. Rule 176 thus empowers the Registrar of
balry Co-operatives to rescind a resolution of the Federation, if it
appears to him that such resolution is ultra vires the objects of the
Federation or Is against the provisions of the Act, Rules or Bye-

laws or any direction or instructions issued by the Department or

e
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calculated to disturb the peaceful and orderly working c;f' the -
Federation or is contrary to the better interest of the Federaticon.
As stated earlier, the bye-laws of the Federation empower the
Board of Directors to fix the procurement price and the selling
price of milk. There is no provision in the Act or Rules which
stipulates that a co-operative society, whether it be a co-operative
soclety of dairy farmers or of artisans, cannot fix the selling price
of the goods produced and marketed by it, without the prior
approval of the Govevmment or the Registrar. The respondents
havé no case;that‘the Co-operation Department has issued any
direction or instruction regarding the procurement price or the
selling price of milk. The respondents have also no case that the
decision taken by the Board of Directors is ultra vires the objects
of the Federation or that the increase in the se!yling price of milk
will disturb the peaceful and orderly working of the Federation or
is contrary to the better interest of the Federation. On the other
hand, the contents of Ext,P7 report which was submitted pursuant
to a study ordered by the Government themselves, make it
evident that with the existing procurement price regime, the

members of the Federation (dairy farmers) are not even abie to

14
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realise the cost of production of milk. That apart, the Gové:rﬁment
had agreed, when it issued Ext.P1 order, that it will give full
freedom to the Federation to fix the price for Its products and the
price paid for milk coliected from its members. Such being the
situation, It cannot be said that any CtrcumStanc‘e warrant‘ing
invocation of the power under rule 176 of the Rules exists in the
case on hand. 1 therefore, find no merit or substance In the
contention that the power of the Registrar of Dairy Co-operatives
to issue the direction contained in Ext.P5S can be traced to rule 176
of t—he Rules. |

14. 1 shall now consider whether the proviso to section 9 of
the Act or section 66(5) or section 66A of the Act can be relied on
to justtfy the stand taken by the State. Section 9 of the Act
stipulates that the registration of a soclety shall render It @ body
corporate Dby the name under which 1t Is registered, having
perpetual succession and a common seal and with power to holﬁ
property, enter into contracts, institute and defend suits and other
legal proceedings and to do all things necessary for the purposes
for which it was constituted. The proviso to section 9 stipulates

that the Governmert and the Registrar shall have powér to
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regulate and control the working of a society for the economic and. .
social betterment of its members and the general public. The
Government and the Registrar can therefore, regulate and control
the Work‘mg of the Federation only for the economic and social
betterment of the members and the general public. The'materia\s
on record disclose that under the existing price regime, about
8,00,000 dairy farmers, who are members of>the various Primary
Dairy Co-operative Societieé, are not able tO realise even the
actual cost of production of milk. The @ovemment or the
Registrar of Daliry Co-operatives have nc case that the imp‘ju.g‘ned
decisions were taken for the social and economic betterment of
the members of the Primary Dairy Co—operagive societies. The
impugned decisions/directions of the Gox;er_nment or the Registrar
of Dairy Co-operatives will not resuit in the social and/or economic
betterment of the dairy farmers. On the other hand, if the stand
taken by the Government and the Reglstrar of Dairy Co-operatives
is accepted, dairy farmers who supply milk to Primary Dairy Co-
operative Societies of which they are members will be driven to
penury. In my opinion, the Government or the Registrar of Dairy

Co-operatives cannot regulate and control the working of a society
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in exercise of the power conferred on them under the proviso to
section 9 of the Act without taking into account the adverse
economic impact that any regulatory measure adopted by the
Government or the Registrar of Dairy Co-operatives will have on
the members of t‘he soclety which in the instant case is the
Federation and,consequéntly on the members of the Primary Dairy
Co-operative Societies, approximately 8,00,000 in number. 1
therefore, find no merit in fhe contentior{ of the .learned
Government Pleader.that the power under the proviso to section 9
can be invoked to int;rfere with the decision taken by the
Federation to Increase the selling price of milk.

15. That takes me to the question whether such power can
he traced to section 65(5) or section 66A of the Act. Sub-section
(1) of sectlon 66 of the Act empowers the Reglstrar tQ supervise
or cause to -be supervised by a person authorised by him by a
general or special order In writing, the working of every soclety as
frequently as he ma;/ consider necessary. Sub-section (2) of
section 66 of the Act empowers the Registrar on his own motion

or on the application of a creditor of a society to inspect or direct

any person authorised by him by order in writing to inspect the
o
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books of the sociely. sub-section (5) of section 66 of the AcCt
stipulates that the Registrar or the person authorised by him
under sz*section (1) or sub-section (2) may, by ordér in writing,
direct the society or its officers to take such action as may be
specified in suchlorder within the time that may be mentioned in
such order. Frllom the context and setting in which cub-section (5)
of section 66 of the Act OCCuUrs, it is evident that a‘dire&tion in
terms Of gub-section (5) of‘ section 66 of the Act can be issued
only when- the Registrar has taken action under section 66 of the
Act either for the supervision of the working of a society OrF the
inspection of its books. 1, therefore, find no merit in the
contention that sub-section (5) of section 66 of the AcCt EMPOWErs
the Registrar of Dairy Co-operatives 1o interfere with the decision
taken by the Federation to increase the selling price of mnk.'

16. That takes M€ to the question whether section 66A of
the Act would empower the Registrar of Dairy Co-operatives to
issue a direction to the Federation to cancel the decision taken by
it to increase the selling price of milk. Section 66A of the Act
stipulates that subject to the provisions-of the Act and the rules

made thereunder, the Registrar may issue general directions and

e
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guidelines to any or all of the co-operative societies in furtherance
of the purposes of the Act or for implementing govemmenaf -
policies for the benefit of .the members and the general public.
From a plain reading of the said provision it is Aevident that &
direction under section 66A can be issued only in furth'erance of
the purposes ,“of. the Act or for implementing government policies
for the benefit of members’and‘the general public. The reasons
whach 1 have glven to hold that the Government or the Registrar
of Dairy Co- operat!ves cannot invoke the proviso to section 9 of
the Act apply equally to section 66A of the Act also. That apart,
there is no materiat on record to indicate that the Registrar of
Dairy Co-operatives has acted in furtherance of the purposes of
the Act or for implementing Government policies for the benefit of
the members of the Federation and the general public. Therefore,
the Registrar of Dalry Co-operatives cannot ilnvoke section 66A of
the Act to sustain Ext.P5.

17. The only guestion that now remalns to be considered is
whether, as contended by the learned Government Pleader, the
action of the Government can be sustained on the ground that the

State has the legislative competence to enact a law relating to
- /,.
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price Control under Entry 34 of List 111 to the VI Schedu!e'"t\\e thé
Constitution.  The State has no case that such a price controﬁ"aww
‘has been enacted and brought into force or that an executive
order in that regard has been issued and published. As held by
the Apex Court in _H,gr,----y“-.__iI!!_@_WSLa_tg_-_,f_.Baia,i,t_iza.n, AIR 1951
SC 467 and j‘n.ghgrles‘,,&Qhaﬂﬁ_.-y_-m_gﬂatﬁm, AIR 1980 SC
1230 an un-announced law cannot govern the rights of parties.
Therefore, the mere fact that the State can regulate the price of
miltk by _enacting a law or by issuing an executive order under
Article 162 of the Constitution of India is not a reason o hold
~that even In the absence of an announced law, thevimpu;ned
action can be sustained. That apart, it is not in dispute that the
High Range Dairy Co-operative Society, No.K 10D, Chengulam, is
selling pasteurized toned milk in 450 m! sachets, at a p‘rice of
Rs.13/-, which works out to Rs.28.90 per litre. The Registrar of
Dairy Co-operatives has however, not interdicted the High Range
Dairy Co-operative Society, from selling milk at that price. Other
agencles are also selling milk at prices ranging between Rs.é6/- to

Rs.30/- per litre, while the Federation is selling pasteurized toned

milk at Rs,23/- per litre and double toned milk at Rs.22/- per litre.
7/
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Sixteen Primary Dairy Co-operative Socigtles, which are naot
members of any of the three Regional Co-operative Milk
Producers' Unions, are selling milk at the rate of Rs.28/- per litre
with effect frorn‘l.S.‘Zoll, as can be seen from Ext.P9. The
Registrar of Dairy Co-operatives has not taken any action in
respect of the said societies also. The contention of the learned
Governrﬁent P%ead_er that as the State ~has the legislative
cémpetence to enact a law relating to Price Control or to is'sue an
executive order in thét regard ‘the impugned declisions can be
_traced to that power, cannot therefore, be sustained.

For the reasons stated above, 1 allow the writ petitions,
quash the Impugned orders/declsions -and declare that the State
Government and the Registrar of Dalry Co-operatives have no
right or authority to interfere with the decision taken by the

Federation to increase the procurement and selling price of milk.
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